
TOWN OF WILTON

ZONING BOARD OF ADJUSTMENT

FEBRUARY 1 3 ,  1 9 9 0

AGENDA: K u s h l i s  continuation hearing, Bursey hearings f o r  two variances, Simek
• home occupation hearing, minutes.

ACTING CLERK: D i a n e  Nilsson

Chairperson Tom Mitchel l  cal led the meeting t o  order a t  7:30 p.m.

Case /1 1-90 (1/9/90-1) KUSHLIS

VOTING BOARD: S t e v e  Blanchard, Joanna Eckstrom, Nei l  Faiman, Tom Mitchel l  &
Grayson Parker.

Mr. M i tche l l  stated tha t  the KusMis hearing i s  a continuation o f  the 1/9/90
hearing and reminded the audience tha t  the ordinances state tha t  there must be
two hearing f o r  a case involv ing wetlands.
This case i s  a  request f o r  a Special Exception f o r  Robert Kushlis, Forest Road.
The applicant proposes t o  subdivide h i s  property and cross a wetland wi th in  the
subdivision wi th a driveway. The Board must assemble evidence t o  a t tes t  t ha t  there
w i l l  not be any detriment t o  the wetland.

John Sennott of. Tom Moran's o f f i ce  represented Mr. Kushl is and stated tha t  he fee ls
that t h i s  i s  a reasonable request since only a very small amount o f  wetland w i l l
be f i l l e d .  He provided a l e t t e r  t o  the Board documenting the reasons why the impact
to the wetlands w i l l  not be detrimental, and attached a  copy o f  the State Wetlands
approval.

Mr. Mi tche l l  explained tha t  the ordinance also provides tha t  the Board h i re  a
private consultant as wel l  as the So i l  Conservation Service t o  study the request.
He then read i n to  the record l e t t e r s  from: Weston Managers/Designers/Consultants
which recommended wait ing u n t i l  Spring f o r  a f i n a l  recommendation; Gerald Rosenberg,
Soil Sc ient is t ,  U.S. Dept. o f  Agricul ture, S o i l  Conservation Service who f e l t  t ha t
the wetland crossing would be o f  minimal impact, based on studies provided by
Moran, I nc .  and abutters Pascal & Joan Covici who requested tha t  the Board postpode
i t s  decision decision u n t i l  ea r l y  Spring.

Mr. Sennott re i terated tha t  because o f  the minor nature o f  the wetland crossing,
he does not fee l  t ha t  i t  i s  necessary t o  wait  u n t i l  Spring to  make a  decision.

Abutter Richard' Bertram f e l t  t ha t  the Board should wai t  u n t i l  Spring t o  study the
wetland area before making a decision.

At the request o f  Ms. Eckstrom, Mr.  M i tche l l  read i n to  the record the l e t t e r  from
the State o f  N.H. Dept. o f  Environmental Services; Wetlands Board d iscr ib ing the
permit f o r  900 sg. f t .  o f  f i l l  and a 12" cu lver t  f o r  the wetland crossing.

Public debate closed a t  7:45 p.m.

Board discussion:

Mr. Blanchard f e l t  t ha t  the l e t t e r  from the So i l  Sc ient is t  and the State Wetlands
permit are enough expert evidence t o  grant the Special Exception.
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Mr. Parker f e l t  t ha t  i t  would be nice -:(2 ;;et an outside opinion before deciding.
Ms. Eckstrom f e l t  tha t  Moran, I nc ,  t he  s o i l  sc ien t i s t  and the State Wetlands
permit provide ample expert evidence t o  render a decision. She also f e l t  t ha t  the
abutters i n  question were f a r  enough away so as not t o  be affected by t h i s  request.
Mr. Mi tche l l  f e l t  t ha t  he would l i k e  t o  see the case continued i n  order t o  get
more opinions.

Mr. Mi tche l l  summarized tha t  the Town t rad i t i ona l l y  hires an independent agency
to study cases such as t h i s .  S o i l  Conservation has looked a t  Moran's plans -  but
i f  we have an independent study then the Board can .be wel l  assured tha t  we w i l l
have no problems. T h e r e  are two concerned abutters and he doesn't f e e l  tha t  the
Board should dismiss these concerns l i g h t l y.  The Board does not  know what the State
looked a t  when granting the Wetland Permit.

Mr. Faiman undecided but f e l t  t ha t  two months i s  not  too long f o r  Mr. Kushl is t o
wait f o r  approval and t h i s  would provide the time f o r  Weston to  give t h e i r  opinion.

Mr. Parker would fee l  more comfortable i f  the Board could see the property i n  the
Spring since there are two abt ter  objections.

MOTION: M r .  Parker moved t o  continue the KUSHLIS hearing u n t i l  the A p r i l  11
meeting a t  which time the Board can make a bet ter  analysis.

Mr. Faiman seconded the motion.

VOTE: Y e s  -  Mr. M i tche l l ,  Mr.  Parker, Mr.  Faiman
from'k N o  -  Ms. Eckstrom, Mr. Blanchard

Motion passed. Hearing continued t o  Ap r i l  11, 1990.

Case II 2/13/90-1 BURSEY

David & Ju l ie  Bursey, In terva le  Road, request a variance t o  A r t i c l e  V I I ,  Section E.
The Bursey's are requesting two curb cuts f o r  t h e i r  business i n  a commercial zone
along Route 101. The current zoning ordinance only allows one curb cut .

VOTING BOARD: N e i l  Faiman, Cynthia Harr is,  George I n fan t i ,  Tom Mitchel l  &
Grayson Parker.

David Bursey & Ph i l i p  Tuomala present plans f o r  the. farmstand expansion showing
new parking configuration required by the Planning Board. The Bursey's have met
with the State Highway dept. and have expanded the frontage f o r  the parking area
and moved one o f  two ex is t ing curb cuts fu r ther  East as State requested. They
have received verbal approval from the State f o r  these two curb cuts as presented.
BasiCally, they are modifying the ex is t ing  dual entrance.

Mr. Tuomala c i ted the c r i t e r i a  f o r  the variance request:

1. T h e  proposed use would not  diminish the surrounding property value because
the two curb cuts are part o f  a plan to improve the existing conditions
thus enhancing the surrounding property values.

2. Gran t i ng  t h i s  variance would be i n  the publ ic  in teres t  because the two curb cuts
as proposed wi l l  allow safer ingress & egress to  the farm stand.
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3. D e n i a l  o f  t h e  var iance would cause unnecessary hardship because o f  t h e  f o l l o w i n g
specia l  circumstances which make t h i s  p roper t y  unique f rom o the r  p rope r t i es
in the same zone: Th is  ex is t ing  farmstand i s  too close t o  the road t o  al low safe
access without two curb cuts.  The property presently has two access points.

4. G r a n t i n g  t h e  var iance would do s u b s t a n t i a l  j u s t i c e  because the  variance w i l l
allow the applicant t o  r e t a i n  the  two exist ing curb cuts,  y e t  permit the
expansion o f  the  business by relocating and improving the access points as
part o f  the proposed s i t e  plan.

5. T h e  use i s  n o t  c o n t r a r y  t o  t h e  s p i r i t  o f  t he  ordinance because r e s t r i c t i n g  the
property t o  one curb cut  would create an unsafe condition. The ordinance *vas
created t o  improve t r a f f i c  s a f e t y  x i  Route 101.

There were no comments f rom the  audience and t h e  p u b l i c  debate c losed a t  8 :27  p.m.

The Board discussed the  a p p l i c a n t ' s  c r i t e r i s  and f e l t  t h a t  every  cond i t i on  o f  t h e
variance was met.

MOTION: M r .  I n f a n t i  moved t o  g ran t  t h e  var iance t o  A r t i c l e  V I I ,  Sec t i on  E as
requested. Ms. H a r r i s  seconded t h e  mot ion.  Mot ion  passed unanimously.
The var iance was granted.

Mr. M i t c h e l l  s t a t e d  t o  t h e  audience t h a t  an  appeal may be made b y  an a f f e c t e d  person
w i t h i n  20 days by  s t a t i n g  i n  w r i t i n g ,  t o  t h e  ZBA, t h e  reasons why t h e  Board should
re-hear t h i s  case. The hear ing  ended a t  8 :34  p.m.

Case 1/ 2/13/90-2  BURSEY

David & J u l i e  Bursey,  I n t e r v a l e  Road, reques t  a  var iance t o  A r t i c l e  V,  Sec t i on  A ,
to pe rm i t  a  r e s i d e n t i a l  a rea  behind t he  fa rm stand t o  be used as  a  park ing  l o t .
Current zon ing ordinance does n o t  a l l o w  park ing  l o t s  i n  a  r e s i d e n t i a l  zone.

VOTING BOARD: Same as prev ious case.

Mr. Tuomala expla ined t h a t  i n  o rde r  f o r  t h e  Bursey 's  t o  expand t h e i r  commercial
business, t h e y  must p rov ide  20 on- s i t e  pa rk ing  spaces f o r  t h e  expansion t h a t  t h e y
desi re .  S ince  t h e r e  w i l l  be  room f o r  o n l y  th ree  i n  t h e  f r o n t  o f  t he  p rope r t y  w i t h
the new entrance design,  t h e y  must be  p laced i n  t h e  back o f  t he  p r o p e r t y.  He f u r t h e r
explained t h a t  t h e r e  i s  a  90 '  s t r i p  o f  t h e  park ing  area t h a t  appears t o  be i n  t h e
r e s i d e n t i a l  zone, 1 5 '  deep' a t  t h e  East  co rne r  and 4 '  deep a t  t h e  West co rne r,  a  t o t a l
o f  approximately  850 sg .  f t .  o f  park ing  area i n  t h e  r e s i d e n t i a l  zone. He added t h a t
the Bursey 's  own two t r a c t s  o f  l and ,  b o t h  o f  which a re  i n te r sec ted  b y  a  zone l i n e
d i v i d i n g  commercial & r e s i d e n t i a l .  He presented warrenty  deeds and cop ies  o f  t a x
cards showing t h a t  t h e  fa rm stand p re -dates t h e  zone l i n e .

Mr. Tuomala then  c i t e d  t h e  c r i t e r i a  f o r  t h e  var iance request .  (  See a p p l i c a t i o n . )

ZBA a l t e r n a t e  Steve Blanchard po in ted  o u t  t h a t  t h e  l o c a t i o n  o f  t he  zone l i n e  i s
unclear i n  t h a t  i t  i s  n o t  known i f  t he  d is tance  i s  measured f rom the  middle o r
the edge o f  Highway 101. There cou ld  be a  15 '  v a r i a t i o n  i n  t h e  c o r r e c t  l o c a t i o n .

There were no f u r t h e r  comments f rom the  audience. P u b l i c  debate was c losed a t  8 :53  p.m.
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Board discussion:

Mr. I n f a n t i  f e l t  t ha t  850 sg. f t .  i s  not a s ign i f i can t  infringement i n t o  the
resident ial  zone.
Mr. Mi tche l l  pointed out tha t  the use o f  Mr. Bursey's property w i l l  not be denied
i f  t h i s  variance i s  not granted, t he  bui ld ing could he designed to  he smaller, thus
requiring fewer parking' spaces.
Ms. Harr is  f e l t  tha t  the a rb i t ra ry  zoning l i n e  0.6-gents a hardship.
Mr. Faiman f e l t  tha t  the hardship i s  shared by a l l  l o t s  i n  that  area -  not j u s t  the
Burseys.
Mr. I n f a n t i  f e l t  tha t  both l o t s  have always existed as commercial use and the
Burseys should be allowed t o  continue tha t  use.

MOTION: M r .  Faiman moved tha t  the Board f i n d  t h a t  there has been an ongoing
commercial operation on the en t i re  s i t e ,  inc luding the res ident ia l  por t ion
thereof which i s  grandfathered wi th  respect t o  the Town zoning ordinance
and tha t  therefore t h i s  i s  a  permitted extension o f  t h i s  use without a
variance. M r .  I n f a n t i  seconded the motion.

MOTION: M r .  Faiman retracted h is  f i r s t  motion and moved that  the Board f i nd  t h a t
the proposed parking use i n  the res ident ia l  d i s t r i c t  i s  a permissible
extension o f  an ex is t ing commercial a c t i v i t y  i n  the res ident ia l  d i s t r i c t .
Mr. I n f a n t i  seconded the motion.

Ao'N VOTE: Y e s  -  Mr. Parker, Mr.  I n f a n t i
No -  Mr. Faiman, Ms. Harr is ,  Mr, Mi tche l l

Motion was defeated. •

The Board discussed f indings o f  f ac t  as l i s t e d  below:

1. T h e  value o f  the surrounding property w i l l  not be diminished because there w i l l
be l i t t l e  or no effect on surrounding property.

2. T h e  granting o f  t h i s  variance i s  i n  the publ ic  in teres t  because i t  would allow
a better and safer access and more parking.

3. T h e  hardship that  makes t h i s  property unique i s  tha t  the farm stand pre-dates
zoning, and the residential l ine  going through the property is  not a  precise
line, and the parking lo t  extends into the residential zone only approx. 1 5 ' .
Also, there i s  no clear delineation of  the commercial/ residential l ine.

4. G ran t i ng  t h i s  variance would do substant ial  j us t i ce  because i t  would allow
expansion of  a grandfathererd commercial business and i t  would create a safer
traf f ic  situation.

."'""k•

5. T h i s  use i s  not  contrary to  the s p i r i t  o f  the ordinance because only 15' o f
parking lo t  i s  i n  the Residential d istr ict ,  the boundaries between commercial
and residential are not clearly defined and i t  allows continued use and
expansion of the farm stand.

MOTION: M s .  Harr is  moved t o  grant the variance t o  A r t i c l e  V, Section A as presented.
Mr. I n f a n t i  seconded the motion.

VOTE: Y e s  -  Ms. Harr is ,  Mr. I n f a n t i ,  !,,AL. Parker
No -  Mr. Faiman, Mr. MitcM11
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Motion passed 3 -2 .  Var iance  was,granted.

Mr. M i t c h e l l  s t a t e d  t o  t h e  audience t h a t  an  appeal may be made by  an a f f e c t e d
person w i t h i n  20 days by  s t a t i n g  i n  w r i t i n g ,  t o  t h e  ZBA, t h e  reasons why t he
Board should r e -hear t h i s  case. The hear ing  ended a t  9 :37  p.m.

Case #  2 /13/90-3  SIMEK

Mike & Diane Simek, Robbins Road, L o t  M-027, reques t  a  Spec ia l  Except ion accord ing
to  A r t i c l e  V,  Sec t i on  C o f  t h e  W i l t on  Zoning Ordinances. The Simeks w ish  t o  operate
a Beauty Salon i n  t h e i r  home.

VOTING BOARD: Same  as prev ious  case.

Mk. Simek addressed c r i t e r i a  f o r  t h e  Board. He expla ined t h a t  t o  make t h e  Beauty
Salon, t h e i r  garage w i l l  be d i v i ded  i n  h a l f ,  a  garage door  removed and a  window
and door  added. Mrs .  Simek s ta ted  t h a t  i t  cou ld  e a s i l y  converted back t o  a  garage
i f  necessary. She a l s o  exp la ined t h a t  she w i l l  be work ing a lone and would n o t
usua l l y  have more than  two customers a t  one t ime .  The Simeks have two park ing
spaces i n  t he  dr iveway i n  a d d i t i o n  t o  one i n  t he  garage.

The Board f e l t  t h a t  i t  appears t o  be a  s imple  conversion w i t h  no change t o  t h e
e x t e r i o r  and o n l y  a  sma l l  s i g n  over  t h e  door.

MOTION: M r .  I n f a n t i  moved t o  g ran t  t h e  a p p l i c a t i o n  f o r  a  Spec ia l  Except ion
according t o  A r t i c l e  V,  Sec t i on .C . .Mr.  Faiman seconded t h e  mot ion.

VOTE: M o t i o n  passed unanimously. The Spec ia l  Except ion was granted.

Mr. M i t c h e l l  s t a t e d  t o  t h e  audience t h a t  an  appeal may he made by  an a f f e c t e d
person w i t h i n  20 days b y  s t a t i n g  i n  w r i t i n g ,  t o  t h e  ZBA, t h e  reasons why t he
Board should r e -hear t h i s  case.

MINUTES o f  January 9 ,  1990 meeting:

Page 4 ,  LICHTMAN -  Legal  language f o r  r e -hear ing miss ing.
Page 4 ,  SAN SOUCIE -  4  c r i t e r i a  needn ' t  be l i s t e d .
Page 4 ,  SAN SOUCIE -  Legal  language f o r  r e -hear ing miss ing.
Page 4  -  Ms. Eckstrom requested t h a t  reco rd ing  sec re ta ry  record

ind i v i dua l  vo tes  o f  Board members i n  f u t u r e .
Page 2 ,  KUSHLIS -  Ms. Eckstrom asked Mr.  M i t c h e l l  i f  t h e  ZBA o r  t h e  Planning Board

was respons ib le  f o r  s e t t i n g  up t h e  escrow acc t .  w i t h  Mk. K u s h l i s .
Page 1 ,  KUSHLIS -  Should be Heavis ides no t  Heyvis ides.
Page 5 ,  BY-LAWS -  Should be $30, n o t  $35.

Minutes f o r  1 /9 /90  unanimously accepted.

MINUTES o f  November 1 ,  1989

Board discussed confus ion over  two s e t s  o f  minutes.
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/ 4 \  • MOTION: M s .  Eckstrom moved t o  amend the minutes o f  11/1/89 as posted by
Ms. Eckstrom on 11/2/89 and replace them wi th the minutes as prepared
by Ms. Harr is .  Mr.  Parker seconded the motion.

Minutes. for 11/1/89 unanimously accepted.

MOTION: M r .  I n f a n t i  moved t o  adjourn the meeting. Ms. Harr is  seconded the motion.
Meeting was adjourned a t  10:10 p.m.

Respectfully submitted,

Diane Nilsson, ac t ing  c lerk


