
TOWN OF WILTON
ZONING BOARD OF ADJUSTMENT

FEBRUARY 13,  1991

Chairman N e i l  Faiman c a l l e d  t h e  meeting t o  o rde r  a t  7 :30  p.m. Members
present were: G r a y s o n  Parker,  Tom M i t c h e l l ,  A r l e n e  L a u r e n i t i s  and Herb
K le in .
Case No. 2 -13 -91-1
Catherine and F r a n k l i n  Wheeler, L o t  K-25, Maple S t r e e t

Chairman Faiman exp la ined  t h e  a p p l i c a n t  was seeking a  va r iance  t o
the terms o f  Sec t ion  5 . 2 . 4 ,  t o  pe rm i t  t h e  c o n s t r u c t i o n  o f  a  garage l e s s
than 15 f e e t  f rom t h e  i n t e r i o r  l o t  l i n e .

Mr. Wheeler,  who was a l s o  j o i n e d  by  A lan  Preston,  h i s  c o n t r a c t o r,
s ta ted he had p r e v i o u s l y  ren ted  t h e  p rope r t y  f rom Mr.  Nelson which t h e y
are now purchasing.  T h e y  never  had a  p lace  t o  p u t  t h e i r  c a r s .  T h e y  a r e
g e t t i n g  o l d e r  and i t  i s  g e t t i n g  more d i f f i c u l t  t o  shovel  snow o f f  v e h i c l e s .
He can a f f o r d  t o  p u t  t h e  garage up  and he would l i k e  t o  do so .

Chairman Faiman po in ted  o u t  t h e r e  i s  a  proposed r e v i s i o n  o f  t h e  Zoning
Ordinance i n  which garages, a s  w e l l  as  houses, wou ld  have t o  s i t  back
35 f e e t  f rom a l l  s t r e e t s ,  a s  w e l l  as  t h e  15 f o o t  setback f rom t h e  back
l o t  l i n e .  U n d e r  t h e  p resen t  Zoning Ordinance, a s  w r i t t e n ,  a  garage may
be p laced 25 f e e t  f r om t h e  s i d e  l o t  l i n e .  H e  a l s o  s t a t e d  t h a t  t h e  e x i s t i n g
bu i l d i ng  p e r m i t  was n o t  l e g a l .

Mr. Faiman then  asked Mr.  Wheeler t o  address t h e  f i v e  c r i t e r i a .
(see t h e  f i l e  f o r  t h e  i n f o r m a t i o n  Mr.  Wheeler r e a d . )

James Nelson, Nelson Funera l  Homes, spoke t o  t h e  Board. H e  was f o r m e r l y
a r e s i d e n t  and owner o f  t h e  p r o p e r t y.  " I  would l i k e  t o  ask t h e  Board
t o  g r a n t  t h e  va r iance .  I  have known Frank and Cathy f o r  many years .
They a r e  good neighbors and I  t h i n k  t h e y  a r e  an asse t  t o  t h a t  neighborhood.
They have t o  pa rk  t h e i r  c a r s  on a  lawn d u r i n g  a  snowstorm. I t  i s  ha rd
tc, p low your  f r o n t  ya rd  w i t h o u t  making a  mess. I f  t h e y  do have a  garage
attached t o  t h e  b u i l d i n g ,  t h e y  would be a b l e  t o  access t h e  b u i l d i n g  f r om
the i n s i d e " .

He a l s o  po in ted  o u t  t h a t  he "had l i v e d  i n  t h e  neighborhood f o r  43
years. T h e  fo rmer  Va l l e n c o u r t  home was b u i l t  when we had no  Zoning
Ordinance. I t  was v e r y  c l o s e  and ne ighbo r l y.  I  t h i n k  i t  i s  t h e  atmosphere



i n  which I  would l i k e  t o  l i v e  and n o t  wor ry  about  fences,  b a r r i e r s ,  e t c .
because o f  t h e  w r i t t e n  Zoning Ordinance. I  d o n ' t  b e l i e v e  t h e  problem
would be a l l e v i a t e d  b y  t h e  nex t  owner.  G i v e n  t h e  hardsh ip  t h a t  e x i s t s
and g i ven  t h e  uniqueness o f  t h e  p r o p e r t y,  i t  would be good f o r  t h e
neighborhood t o  g r a n t  t h i s  v a r i a n c e . "  M r .  Nelson a l s o  s t a t e d  he d i d n ' t
be l ieve any a b u t t e r s  had any o b j e c t i o n  and pe rsona l l y  he thought  i t  was
a good i d e a .

Mr. Faiman wanted t h e  reco rd  t o  r e f l e c t  t h a t  a b u t t e r,  S teve  Blanchard,
(who was n o t  i n  at tendance) had  no  o b j e c t i o n .

The Board b r i e f l y  d iscussed  g rand fa the r ing  c lause  as  quest ioned by
Mr. Ne lson -  t h e  proposed garage would be  c l o s e r  t o  t h e  road than  any
other  houses on  t h e - s t r e e t  -  w h i l e  B u i l d i n g  I n s p e c t o r,  F rank  M i l lwa rd ,
pointed o u t  he measured f rom Pr ince  S t r e e t  24 f e e t  and f e l t  he was i n
l i n e .

Mr. M i t c h e l l  asked Mr.  M i l l w a r d  why he  issued t h e  b u i l d i n g  p e r m i t
i n  t h e  f i r s t  p l a c e ?

Mr. M i l l w a r d  exp la ined ,  " t h e y  had t h e i r  35 f e e t  f rom Maple. I  was
under t h e  assumption o f  25 f e e t  f r om Pr ince  S t r e e t .  I  f i g u r e d  i t  would
be under  t h e  g rand fa ther  l a w  where i t  was i n  l i n e  w i t h  t h e  o r i g i n a l  ba rn .
Mr. L o r d ' s  garage would be t h e  same d i s tance  f rom t h e  l o t  l i n e " .

In response t o  a  ques t ion  by  Mr.  M i t c h e l l ,  M r .  M i l l w a r d  s a i d  t h e r e
i s  " n o t h i n g  l i k e  t h i s  i n  Town. T h i s  i s  t h e  problem we have w i t h  t h e  downtown
l o t s .  I n  t h e  r e s t  o f  t h e  neighborhood, y o u  d o n ' t  r u n  i n t o  these k i nds
o f  s i t u a t i o n s " .

Chairman Faiman po in ted  o u t  why t h e  p e r m i t  was g ran ted  was a  separate
issue.

Mr. M i t c h e l l  f e l t  " i f  we make a  mis take,  t h e  mistake i s  made and
through no  f a u l t  o f  t h e  a p p l i c a n t ,  t h e y  went ahead i n  good f a i t h  and a l l
o f  a  sudden someone says,  we have made a  mis take.  T h e y  have a l ready  i nves ted
thousands o f  d o l l a r s .  Seems  t o  me we have t o  make sane s o r t  o f  a l lowance
because t h e  a p p l i c a n t  had n o t  t r i e d  any th ing  subve rs i ve . "

Mr. Faiman s t a t e d  t h a t  " b y  l a w,  t h e  a p p l i c a n t  doesn ' t  g e t  any r i g h t s
a t  a l l  b y  v i r t u e  o f  t h e  B u i l d i n g  I n s p e c t o r ' s  mis take and c i t e d  t h e  case
"Hermes v .  Dow 1965"

The Board quest ioned Mr.  Whee ler ' s  use o f  t h e  barn  as  a  garage.
Mr. Wheeler s a i d  i t  d i d n ' t  l e n d  i t s e l f  t o  a  garage because t h e  ang le  o f
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the founda t ion .  I t  had hardwood f l o o r s  a n d  beams. T h e r e  i s  a  f i n i s h e d
roan i n  t h e  barn  and t hey  i n t e n d  t o  f i n i s h  t h e  u p s t a i r s  as  a  bedroom.
They were l o o k i n g  t o  use t h e  second f l o o r  o f  t h e  garage as  s to rage  space.

I t  was po in ted  o u t  by  Mr.  M i t c h e l l  t h a t  he had no  problem w i t h  t h e
c r i t e r i a  except  hardsh ip .  H e  c i t e d  "Vanna v .  Bed fo rd  1970" and " C a r t e r
v.  c i t y  o f  Nashua 1973" f r o m  t h e  "P lann ing  and Land Use Regulat ions Guide"
f o r  t h e  Board 's  i n t e r e s t .

Mr. Faiman wasn ' t  convinced t h e r e  was no  d im inua t ion  o f  p r o p e r t y
values s i n c e  t h e  people n e x t  door  would be  l o o k i n g  a t  a  24 f o o t  h i gh  b u i l d i n g
s t r a i g h t  i n  f r o n t  o f  t h e i r  porch.

Mr. Pa rke r  suggested a  compromise: " To  b u i l d  a  one s t o r y  garage f rom
the barn ,  t w o  s t o r i e s  where i t  l i n e s  up  w i t h  t h e  e x i s t i n g  house f rom t h e
s t r e e t  and d rop  i t  down f rom t h e  end o f  t h e  garage t o  one s t o r y  so  t h a t
the main l i n e  o f  t h e  b u i l d i n g  would be i n  l i n e .  I t  d o e s n ' t  g i v e  them
as much space on t h e  second f l o o r  b u t  i t  g i ves  more l i g h t  and n o t  b l o c k
the v iew  f rom t h e  house n e x t  door  as  much".

Mr. Faiman found i t  d i f f i c u l t  " t o  separate  t h e  i s s u e  o f  t h e  b u i l d i n g
permit  a l r eady  granted f r om t h e  ques t ion  o f  p re tend ing  t h e  founda t ion
was n o t  on t h e  l o t ,  g i v e n  t h a t  c i rcumstance,  I  c a n ' t  imagine v o t i n g  f o r
a va r iance .  I t  would be comple te ly  i n a p p ro p r i a t e  -  i t  i s  a  g ross  v i o l a t i o n
o f  t h e  setbacks.  A s  f o r  t h e  b u i l d i n g  p e r m i t  and t h e  founda t ion  a l ready
poured, i t  seems l i k e  a  d read fu l  u n f a i r  l a w,  I  c a n ' t  see any r i g h t s  a r e
gained b y  hav ing r e l i e d  on t h a t  m is take" .

The Board and members o f  t h e  audience b r i e f l y  touched  upon t h e  hardsh ip
issue -  uniqueness t o  t h e  p rope r t y  -  f i r e  codes  -  l e n g t h  and h e i g h t  o f
the garage -  s p i r i t  o f  t h e  ord inance.

"Given t h e  h e i g h t " ,  M r.  Faiman s a i d ,  " I  would p r e f e r  a  one s t o r y
a l l  t h e  way back t o  t h e  barn .  C l e a r l y ,  t h e r e  i s  a  need. A s  f o r  t h e  s to rage ,
there i s  t h e  barn  which i s  a  l o t  more than  most people have" .  M r .  Pa rke r

concurred.
Ms. L a u r e n i t i s  asked Mr.  Wheeler how he f e e l s  about  t h e  suggest ion

f o r  a l t e r i n g  o f  t h e  p lans .  H e  s a i d  "he  was l i m i t e d  t o  how much he can
a l t e r  because o f  t h e  c o n s t r u c t i o n  o f  t h e  barn  -  I  need a  garage. I ' m
going i n  f o r  su rgery  on my back and I ' m  p h y s i c a l l y  n o t  a b l e  t o  c lean  o f f
cars.  I f  I  have t o  s a c r i f i c e  t h e  s to rage  space, I  w i l l  b u t  I  need t h e
garage".
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The Board then  b r i e f l y  d iscussed  t h e  re fe rence  t o  t h e  s u b d i v i s i o n
i n  t h e  a p p l i c a t i o n  -  t h e  p r o p e r t y ' s  use when b u i l t  i n  t h e  1800 's  -  t h e
c r i t e r i a  t h a t  must be  met -  and t h a t  t h e  l i n e  on Mr.  L o r d ' s  i s  be ing
i n f r i n g e d  upon because b u i l d i n g s  a r e  suppose t o  be l i n e  up  equal  d i s tances .

" I  d o n ' t  f e e l  t h e  d i s tance  f rom t h e  s i d e  l o t  would be a  b i g  problem",
s tated Mr.  Wheeler,  " o t h e r w i s e  Mr.  L o r d  would be here  compla in ing" .

Chairman Faiman exp la ined  t h a t  " t h e  Zoning Board o f  Adjustment i s
o f ten  i n f l u e n c e d  b y  t h e  absence o r  presence o f  t h e  a b u t t e r s .  T h e  l aw
says t h e r e  i s  a  setback . . .  t h e r e  may be an i n c l i n a t i o n  t o  c l o s e  one 's
eye when t h e  a b u t t e r s  d o n ' t  c a r e " .

Chairman Faiman then  asked f o r  a  concensus o f  t h e  Board: M r .  M i t c h e l l
f e l t  t h e  p l a n  v i o l a t e s  t o o  many o f  t h e  c r i t e r i a .  M r .  K l e i n  s a i d  i t  was
a two  s t o r y  s t r u c t u r e  t h a t  e n t i r e l y  v i o l a t e s  n o t  o n l y  t h e  ord inance b u t
the p r o p e r t y  l i n e  setback.  M r .  P a r k e r  s a i d  he  would be i n  f a v o r  o f  a
one s t o r y  garage o r  t h e  proposa l  he  suggested be fo re  and f e l t  t h e r e  i s
d e f i n i t e l y  a  hardsh ip .  M s .  L a u r e n i t i s  f e l t  t h e r e  was sane f e a s i b i l i t y
t o  t h e  un ique argument. A l l o w i n g  t h e  proposed garage was v e r y  impor tan t
to  t h e  comfor tab le  use o f  t h e  p r o p e r t y,  t h e  e x i s t i n g  barn  i s  n o t  s u i t a b l e
f o r  a  garage. T h e r e  a r e  a  l o t  o f  o l d e r  homes t h a t  have barns and use
them f o r  garages, however,  s h e  d i d  n o t  see another  l o c a t i o n  f o r  t h e  garage
on t h e  p r o p e r t y.  M r .  K l e i n  s a i d  he f e l t  he would be f r e e  t o  compromise
i f  i t  s t i l l  f i t  t h e  bas i c  need o f  t h e  a p p l i c a n t .  " I f  he  i s  w i l l i n g  t o
s a c r i f i c e  h a l f  t h e  s to rage  space t o  g e t  t h e  garage, i f  he  i s n ' t  w i l l i n g
to  do  t h a t ,  h e  w i l l  end up  w i t h  n o t h i n g " .  W h i l e  Mr.  Faiman wondered i f
reducing t h e  h e i g h t  t o  one s t o r y,  wou ld  i t  compromise t o  g e t  a  var iance?

Upon mot ion made and d u l y  seconded, t h e  Board vo ted  t o  go i n t o
d e l i b e r a t i o n .

Chairman Faiman reminded t h e  Board t h a t  t h e  approach t h a t  t h e y  a r e
tak ing i s  t o  e n t e r t a i n  a  mot ion t o  e i t h e r  g r a n t  o r  deny t h e  va r iance .
Grant w i t h  r e s t r i c t i o n s  o r  m o d i f i c a t i o n s .  I f  i t  passes, t h e y  w i l l  d r a f t
the language t o  j u s t i f y  t h e  dec i s i on  and v o t e  t o  approve.

Mr. Pa rke r  moved t h a t  t h e  va r iance  be gran ted  w i t h  t h e  f o l l o w i n g
amendment: t h a t  t h e  second s t o r y  i s  t o  conform t o  t h e  35 f o o t  setback
from Pr ince  S t r e e t  a l l o w i n g  t h e  f i r s t  s t o r y  t o  be p laced on t h e  founda t ion ,
which i s  a l r eady  i n  p lace ,  t o  a  maximum h e i g h t  o f  12 f e e t .  Seconded  by
Ms. L a u r e n i t i s .
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There was no  f u r t h e r  d i scuss ion .  T h e  v o t e  c a s t :  M e s s r s .  K l e i n  and
Parker i n  t h e  a f f i r m a t i v e  w i t h  Messrs. Faiman and M i t c h e l l  and Ms. L a u r e n i t i s
i n  t h e  nega t i ve .

Mr. Pa rke r  t hen  moved t o  g r a n t  a  va r iance  f o r  a  one s t o r y  b u i l d i n g
set  on t h e  foundat ion  t h a t  has a l r eady  been poured, t o  a  maximum h e i g h t
o f  12  f e e t .  Seconded  b y  Mr.  K l e i n .

There was no  f u r t h e r  d i scuss ion .  T h e  v o t e  c a s t  was t h r e e  i n  f a v o r
w i th  Ms. L a u r e n i t i s  and Mr.  Faiman i n  t h e  nega t i ve .

The mot ion passed g ran t i ng  a  va r iance  t o  a l l o w  a  cons t ruc t i on  o f
a one s t o r y  12 f o o t  garage on t h e  e x i s t i n g  founda t ion .

The Board came o u t  o f  d e l i b e r a t i o n  a t  9 :05 .  C h a i r m a n  Faiman reminded
those p resen t  t h a t  w r i t t e n  n o t i f i c a t i o n  wou ld  be rece ived  w i t h i n  a  f ew
days; t h a t  t h e r e  i s  20 days f o r  an appeal  and t h a t  i f  t h e y  do n o t  hear
anything w i t h i n  t h i s  t i m e  f rame,  t h e  owners can be assured no  one w i l l
contes t  t h e  gran ted  va r iance .

The Board t hen  discussed t h e  "F ind ings  o f  Fac t "  and came up  w i t h
the f o l l o w i n g :

1. T h e  surrounding p r o p e r t y  va lues  would n o t  be d imin ished.
2. G r a n t i n g  t h i s  va r iance  would be i n  t h e  p u b l i c  i n t e r e s t  because

i t  w i l l  remove veh i c l es  o f f  t h e  s t r e e t  and p rov ides  garage s to rage  o f
such v e h i c l e s  which i s  p r e f e r a b l e  t o  open s to rage .

3. D e n i a l  o f  t h e  va r iance  would cause unnecessary hardsh ip  because
o f  t h e  sma l l  un ique s i z e  o f  t h e  p r o p e r t y,  t h e  owner has no  o t h e r  p lace
t o  p u t  t h e  garage.

4. G r a n t i n g  t h e  va r iance  would do s u b s t a n t i a l  j u s t i c e  because i t
would a l l o w  f a i r  use o f  t h e  l a n d ,  and  a  b u i l d i n g  p e r m i t  has a l r eady  been
issued f o r  a  founda t ion .

5. T h e  s p i r i t  o f  t h e  ord inance i s  n o t  v i o l a t e d  because i t  i s  n o t
making i t  any more non-conforming, 'and t h e  i n t e n t  o f  t h e  ord inance was
t o  preserve t h e  e x i s t i n g  cha rac te r  o f  t h e  neighborhood which i nc ludes
many b u i l d i n g s  which do  n o t  meet t h e  l e g a l  setbacks r e q u i r e d .

Mr. M i t c h e l l  moved t o  adopt  t h e  "F ind ings  o f  F a c t " ,  seconded by  Mr.
K le in  w i t h  a l l  i n  f a v o r .
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Upon mot ion made and d u l y  seconded, and  a l l  i n  f a v o r ,  t h e  meeting
adjourned a t  9 :30  p.m .
Respect fu l l y  submi t ted ,

Sharon L .  F r y d l o
Act ing Recording C l e r k
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